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This morning's occasion is an opportunity for us, as alums of the University of Queensland Law 

School, to welcome Professor Patrick Parkinson as the new Academic Dean and Head of School 

for the T C Beirne School of Law. 

 

Professor Parkinson is a most distinguished appointment.  He comes to UQ having served as 

Head of School and Pro-Dean (Teaching Programs) at the University of Sydney Law School, and 

having previously taught at the University of Wales and the University of Illinois. 

 

This morning is also an opportunity for us to reflect on, and express our admiration for, the great 

strides made in recent years by the Law School under, then Professor and now Justice, 

Sarah Derrington. 

 

Under Professor Derrington, the Law School took a different approach from other law schools 

around the country in emphasising the preparation of our students to become solicitors and 

barristers in actual legal practice by limiting the undergraduate intake and tailoring courses 

toward entry into the profession.  When some of us here this morning were at UQ as students 

forty and more years ago, the idea that the focus of our studies should be upon preparation for 

practice within the legal profession would have seemed trite:  why else would we be here?  But 

now, with law schools around the nation pumping out thousands of graduates every year, there is 

no prospect that many of those graduates will find jobs in actual practice as lawyers in this 

country, and so the very purpose of a law degree has been called into question.  Many, indeed 

most, of our university law schools have opted to take the easy money. 

 

Those of us who have gained so much from the privilege of being part of the legal profession, 

and who have experienced the excitement of the highs and lows of professional practice as 

lawyers can readily understand the passion of young people who stand on the threshold of their 

working lives who want to practice as lawyers.  We can, I think, readily understand the crucial 

importance of keeping faith with these kids who study law because they want to be lawyers, not 

administrators, or company secretaries, or better citizens or even academics.   

 

For those of us who think it is vital for a university to keep faith with the young people who 

enrol because they actually want to be lawyers, even if that means that the university must forego 

the vast quantities of easy dollars to be made by the university by filling all available seats with 

fee-paying students, the direction taken by the UQ Law School is to be applauded.  And we 

should not stint in our support.  Under the direction of Professor Derrington, the Law School 

resolved to keep faith with the bright young people who choose to study at UQ by providing 

them with the very best chance of achieving their goal of entering legal practice.  That focus 

reflects an approach which is quite different from other law schools.  

 

Sadly, the need to make that strategic choice was also driven, to some extent, by the divergence 

between academic lawyers and the practising profession.  It is a matter of growing concern that 

the gulf between academic lawyers and the practising profession is now wide – and that it is 
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widening.  Not only are the interests of each side becoming more divergent, but there is a distinct 

lessening of sympathy, on each side, for the interests of the other.   

 

The disengagement of academic lawyers from the practising profession goes beyond differences 

in areas of interest.  It extends even to the language in which each side speaks about the law.  As 

the late Lord Rodger of Earlsferry, himself a distinguished scholar, said in 20101: 

 

"[I]f the judges do not always cite some scholar's work, this is not to be taken as 

any express or implied indication that they are criticising or downplaying the 

value of that work.  It may simply be that the scholar has soared into some 

academic empyrean where, the judge is all too aware, he has not the learning to 

follow." 

 

A typical example of the phenomenon of which Lord Rodger spoke can be found in an article in 

Volume 19 of the Griffith Law Review.  I ask you to bear with me while I read some of it to you.  

Introducing a discussion of the topic:  "The Problem of Subjectivity and the Critique of Human 

Rights after Foucault"2, the author writes: 

 

"The question of the [sic] how to conceptualise the subject of human rights is 

among the more difficult and pervasive problems for the human rights discourse.  

Needless to say, it implicates a broader current of philosophical critique 

concerned with the ontological and historical understanding of subjectivity ... 

Foucault's approach to subjectivity takes as its point of departure the historicity 

and finitude of the subject.  With this approach, the metaphysical presuppositions 

of the subject reveal themselves in their historical and existential specificities, 

making it possible to better understand how the subject has been constituted 

through knowledge systems and institutional and discursive practices.  In contrast 

with the Kantian tradition, in which the subject already takes on the form of a 

moral subject, the bearer of a priori moral characteristics, Foucault's critical 

genealogical method concerns itself with the subject-in-being, the individual who 

is always in the process of formation.  As Deleuze would comment:  'There's no 

subject, but a production of subjectivity:  subjectivity has to be produced, when 

its time arrives, precisely because there is no subject.  The time comes once we've 

worked through knowledge and power; it's that work that forces us to frame a 

new question, it couldn't have been framed before.'  This approach, whose 

concern is with subjectification as a process rather than the subject as an entity, 

succeeds in being able to assess the claims to truth associated with any particular 

model of subjectivity at the level of its truth-producing norms and mechanisms, to 

engage in a political problematisation of both the epistemological base and the 

forms of rationality that support the process of subjectification."  (footnotes 

omitted) 

 

What do you think the man on the Clapham omnibus would make of that?  In all likelihood, he 

would make no more of it than would the woman sitting next to him.  And I suspect that both of 

                                                 
1 Lord Rodger of Earlsferry, "Judges and Academics in the United Kingdom", (2010) 29 University of Queensland 

Law Journal 29.  
2 (2010) 19 Griffith Law Review at 288-289. 
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them, if they could struggle past the impenetrable pretentiousness of the language, might fairly 

think that the author has very little interest in anything that affects the way that ordinary citizens 

should order their lives in a just society. 

 

Eighty years ago Lord Wright, one of the greatest of the common lawyers of the 20th Century, 

observed that the ideal of justice "can only be realized in the concrete, and within such limits as 

the practical conduct of disputes in Courts of law permits."3 

 

Doing justice is essentially a practical matter.  It is an enterprise far removed from the 

self-indulgent abstractions of the sort of academic speculation I have been referring to.   

 

By way of another example of that phenomenon, in a recent number of the Northern Ireland Law 

Quarterly Review, there is an article on criminal sentencing4, the burden of which is that judicial 

efforts to ensure that sentences for criminal offences reflect the moral blameworthiness of the 

offender are a waste of time.  The author's thesis is that it is a mistake to proceed on the footing 

that the degree of criminal guilt is relevant to the extent of punishment.  This mistake the author 

describes as "retributivist expressionism".   

 

The author argues that the view which links the moral culpability of the crime and the extent of 

appropriate punishment should be rejected in favour of a view which is grounded in a 

rights-based approach.  That is to say, punishment should be measured only by reference to what 

is thought necessary for the protection of rights.  For this purpose, rights are said to include, and 

I am not kidding, what is described by the author as "a right against being murdered."  As if 

recognising that "right" might satisfactorily explain why there should be a different punishment 

for a violation of the right not to be killed unintentionally.   

 

It is no doubt exhilarating to realise that one is the first person to have a great insight.  And not to 

be put off from sharing it with the world by the sobering reflection that it is distinctly possible no 

one else has revealed this insight before because it is too silly for words.  Exhilarating, it might 

be; helpful, it is not. 

 

In addition, over the last four decades there has been, in many of the law schools where the 

common law is taught, a shift in emphasis which favours the development of problem solving 

skills and critical reasoning over the inculcation of an appreciation and understanding of the 

historical development of rules of law.  The influence of the critical legal studies school has been 

on the wane in the United States where it originated, and it is probably fair to say that it is on the 

wane in Australia as well; but its effects are still with us. 

 

No doubt the shift in teaching emphasis has produced lawyers as skilled in the arts of legal 

argument as those who have preceded them.  But it cannot be accepted that stable solutions to 

legal problems are apt to emerge fully formed from the application of the logical and rhetorical 

skills, of even the most talented debaters, as if the exercise were, on every occasion, a matter of 

first impression. 

 

                                                 
3 Wright, "The Study of Law", (1938) 54 Law Quarterly Review 185 at 188. 
4 Thom Brooks, "What is wrong about the 'criminal mind'?", (2014) Northern Ireland Law Quarterly 65 (2) at 

141-151.  
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Of course, the law must evolve to enact changing circumstances; as Lord Wright said5, the 

judicial development of the common law is a "constant process of innovation and amelioration".  

But that said, continuity and regularity are fundamental values which inform the rule of law.  The 

fundamental ethos of the judicial development of the common law is that justice requires that 

like cases should be treated alike. 

 

Proponents of the critical legal studies school within the academy have a different perspective on 

the development of the common law.  In their view, the "[g]reat cases show how the law 

develops by breaking with its past."6 

 

With respect to those who share that view, I do not agree.  The just resolution of a legal problem 

between the State and a citizen or between citizens cannot be a process that starts afresh each 

time a lawyer is called upon to address a legal problem.  If the common law were nothing more 

than today’s correction of yesterday’s error, then there would be little reason to value it and 

certainly no reason to fight for it. 

 

And there is another area of divergence between the profession and the academy. 

 

On 14 March last year, an article in The San Francisco Chronicle recorded that the State Bar of 

California had agreed to launch a comprehensive assessment of whether the minimum score 

necessary to pass the State Bar examination should be lowered.  The point was that the bar 

exams were too rigorous.   

 

This view was promoted by the deans of 20 Californian law schools as well as students at those 

law schools.  The passing score at the Bar has been the same for 30 years, but the number of 

candidates able to meet the standard was said to be dropping annually.  Not surprisingly perhaps, 

given that this issue emanates from California, concern was expressed that the standard was 

"burdening potential attorneys with undue financial and psychological burdens".   

 

It was also said to be that the high standard was "warping legal education to emphasise passing 

the bar exam", rather than promoting what were referred to as "practical knowledge and legal 

skills".  The standard was so high that it did not ensure that California has "the highest calibre of 

practitioners who can then afford to be public-interest attorneys and go help people who really 

need access to justice".  It was said that students had difficulty in doing the work necessary to 

pass the Bar as well as spending time in socially worthwhile clinics.   

 

We can, I think, expect to hear similar arguments soon being voiced by the academy at home:  

they should be resisted.  There are, broadly speaking, two problems with the reduction of 

professional standards in order to liberalise admission to the profession.  First, there is the failure 

to acknowledge that the problem might lie with the content and quality of the courses at law 

schools:  in California, the Bar examination has not become more difficult; rather, more students 

have difficulty in meeting the long-established standard.  The real problem is in the numbers of 

law graduates who are allowed to expect to find their way in a professional world that simply 

cannot accommodate their numbers.  There is, I think, a real concern as to the role assumed by 

                                                 
5 "The Study of Law", (1938) 54 Law Quarterly Review 185 at 188. 
6 Allan C Hutchinson, Is Eating People Wrong? Great Legal Cases and How They Shaped the World, (2011) 

Cambridge University Press at 220.  
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the deans of the law schools in this controversy.  They represent 20 law schools that have an 

obvious interest in keeping up the numbers in those law schools so as to preserve the revenue 

streams generated thereby.   

 

The second problem with the Californian campaign is that there seems to be an assumption that 

those less able to demonstrate their professional competence than their peers should be admitted 

to practice because they will then be available to help disadvantaged people.  But poor people are 

entitled to competent lawyers too, and, fundamentally, the system needs lawyers who are 

competent and not merely self-confident. 

 

It is a matter of concern to see professional excellence and accessibility to justice presented as 

mutually exclusive goals.  High standards of competence must be defended by the legal 

profession because self-confidence and a good heart can never be a substitute for professional 

competence.  The enthusiasm of an incompetent advocate is as much a burden on the system as 

the blameless ignorance of the litigant in person.  The efficient operation of the legal system, as a 

system, depends on lawyers whose enthusiasm for their client's cause is tempered by an 

appreciation of their duty to the court and by a level of expertise which focuses attention upon 

the real issues.  Without that guaranteed irreducible minimum level of professional expertise and 

neutrality in the lawyers who go on to become the judges, it may be doubted that an unelected 

judiciary can continue to justify itself to the community as an organ of government.  The 

decisions made by the courts will, as is already the case in the United States, be more readily 

seen to reflect broad ideological differences unmitigated by the independent professionalism of 

our practising lawyers, and what Edmund Bourke called "the cold neutrality of the impartial 

judge".  And so, with the decline in independent professionalism, appointments to the bench will 

become more overtly political. 

 

In that event, one might expect that pressures for some sort of public vetting of appointments 

will become irresistible.  In consequence, the Bench will become even less attractive to lawyers 

who value their professionalism and independence, and more attractive to lawyers who are happy 

warriors in politics.  The point of no return will be reached when the pressure to elect judges 

becomes irresistible.  When, as now happens in those States in the US which elect their judges, 

millions of dollars are spent by competing constituencies to elect judges to positions that carry 

very modest salaries, it will be entirely fatuous to speak of judicial independence. 

 

It is, I think, a matter for great satisfaction that Professor Parkinson has, in his first public 

statement after the announcement of his appointment, indicated that the approach which UQ Law 

School resolved to pursue under Professor Derrington is the right approach, and the approach 

which he intends to pursue as Dean and Head of School.   

 

I am confident that I speak for all the alums present today when I say that we wish him well in 

his endeavours to ensure that it bears fruit for the students who are, as it happens, the best and 

brightest of our younger generation. 

 

Thank you for your attention. 


